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THE OBJECTIONS TO THE LEAGUE OF NATIONS 

COVENANT 

GEORGE WHARTON PEPPER 

Vice-President and Chairman of the Board, League for the Preservation of 

American Independence 

IT'S a refreshing thing from time to time to see one's self 
as one is seen by others. I followed very closely the most 
interesting remarks of the preceding speaker. 1 I am 
forced to the conclusion that I must run true to form this 
morning and appear in the role of a dyspeptic pessimist, whose 
outlook on life is dreary and hopeless, whose attitude toward 
international questions must be dominated by haunting fear 
and suspicion; and that the manner in which I must address 
myself to my task should be that of impassioned oratory as dis- 
tinguished from that calm and careful and logical analysis 
which characterized the address of my friend, the Senator. 

There are two things which I should like to have suppressed. 
One is the fact that I come from Philadelphia, and the other 
that I am a lawyer ; because it is not well to be advertised as a 
provincial when you are going to address a metropolitan audi- 
ence, and somehow or other there is a perfectly natural and 
proper suspicion respecting the point of view of the lawyer. 
But I suppose that even if the chairman had omitted to men- 
tion the fact of my profession, it might have leaked out, be- 
cause a lawyer can seldom conceal his habits of thought and 
avoid wearying even a patient audience. 

Now we Americans have found it quite impossible to re- 
frain from thinking about and talking about the international 
settlements that are being made for us and for the world by 
our representatives abroad. But it is most unsatisfactory and 
just a bit undignified to have to discuss the terms of important 
written documents unless their full text is before us. We are 
told, and no doubt it is true, that the Covenant of the League 
of Nations and the Treaty of Peace are inextricably inter- 
woven. If so, they constitute one document. The consider- 

i Senator Pittman whose address appears on page 373. 
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ation of the whole is necessary before one can give any final 
expression of opinion respecting the effect of any one of the 
parts. And I think, for one, that there is something illogical 
in the publication of the full text of the Covenant of the 
League and the withholding, no doubt for excellent reasons 
of which we are not informed, of the text of the rest of the 
Treaty. I do not mean to criticise the withholding of the 
Treaty. I do not know enough about the situation to know 
whether it is wise or not. Senator Hitchcock stated in the 
Senate yesterday that there are fourteen nations which have 
been furnished with copies, and while perhaps it is too much 
to expect that we should be placed on a par with Germany 
when it comes to a distribution of favors, I think the United 
States must at least be included in the first fourteen. 

While we may not be able to give final expressions of 
opinion until we have analyzed the whole document, we can 
do a little in the interest of clear thinking if we distinguish 
between two severable types of a league of nations, find out 
to which type the Covenant of the League contained in the 
Treaty conforms and then ask ourselves whether it is a credit- 
able document of the type with which we class it. 

There are, in fact, two perfectly distinct views respecting a 
league of nations. I pass over the view of those vigorous- 
minded people who are of opinion that a league of nations in 
any form is to be repudiated. There are those who hold that 
a nation can best play its part in the drama of life if it is 
absolutely unhampered and uncommitted in advance by cove- 
nant or treaty obligation on any large and general scale. Such 
people point to the fact that when we went into the war and 
came to the relief of the Allies, we went in, not because we 
promised to go, or because we were ordered by an international 
tribunal to go, but we went, impelled by a combination of con- 
viction and self-interest which proved irresistible; and they say 
that our coming was all the more effective because it was 
spontaneous. Passing over this view, I suggest that in the 
interest of clear thinking we should distinguish between two 
different types of a league of nations. 

One is a league or society of nations functioning through 
an international council without power to commit a nation 
to any particular course of action, but with large authority 
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to recommend and advise, to proceed according to the method 
of conference and conciliation, to turn the pitiless ray of pub- 
licity upon international business as we turn it now upon the 
business of great corporations in our own country, to substi- 
tute the method of approach and conference for secret and 
exclusive diplomacy, to lay large stress upon the orderly deter- 
mination of judicial and justiciable questions by a tribunal 
suitable for their decision, and, therefore, to set up a high 
court of international justice with a compulsory jurisdiction 
to pass upon all international questions suitable for judicial 
decision. 

Now that is a perfectly clean-cut and definite conception of 
a league of nations. I am glad to announce myself without 
reserve as favorable to a league of that type. I confess to very 
great curiosity respecting the draft of a league of nations 
which Mr. Wilson proposed to the Conference in Paris and 
which on the second day was thrown into the discard in favor 
of a league of the second type, which I shall presently discuss. 
I believe that it is not very hazardous to predict that when 
that draft is finally drawn from the reluctant maw of the State 
Department, it will be found to conform in essential par- 
ticulars to the type of league which I have outlined as one 
with which I am in hearty acquiescence and approval. 

Then, there is an entirely different kind of league. I am 
not going to try to coerce your independent thought into the 
acceptance of any particular view of mine. All that I can 
do is to put certain lines of thought before you and leave you 
to follow them out for yourselves to a wiser conclusion than 
I am capable of reaching. A league of this second type is 
advocated by those who believe that a nation can be most use- 
ful to the world when it is built into the structure of a larger 
governmental concern somewhat as a kingdom is built into 
the structure of an empire. Such a league involves the dele- 
gation of that thing called sovereignty, — which, in the case of 
the individual, is free will or the power of self-determination 
and confers upon that central body the authority to make bind- 
ing decisions in the great emergencies of history; which de- 
cisions do not concern a particular subject-matter of dispute, 
which the parties agree to leave to chosen arbitrators, but all 
the unknown and as yet unidentified questions which can arise 
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between nation and nation. The decision of these is left to 
the central organization, and member states agree in advance 
to be bound by its decision. 

You will perceive at once two things: First, that nothing 
that I have said raises a presumption for or against either of 
these types of league in preference to the other. Second, that 
there is a perfectly clean-cut and definite distinction between 
them; and that it is only clouding the air with words to dis- 
cuss a covenant for a league of nations without first dis- 
tinguishing between the two types and trying to understand 
them separately and not in combination. 

To which of these two types does the proposed Covenant of 
the League of Nations conform? Clearly, as it seems to me, 
it conforms to the second. 

I pass for the moment over the question of the interpreta- 
tion of particular covenants or articles in the Constitution of 
the League, and I call your attention to the fact that ac- 
cording to one of the articles, — the Xllth — it is provided that 
whenever a dispute, likely to lead to rupture, arises between 
any two nations, the disputants covenant either to refer that 
dispute to arbitration, or to refer it to the Executive Council 
of the League for its decision. Arbitration, under the next 
article, is shorn of much of its efficacy by the proviso that 
either party may defeat the reference merely by refusing to 
recognize the question as suitable for arbitration. Mr. Root 
has pointed out that that turns the hand of the clock backward 
a generation in the matter of international reforms. Whether 
that be so or not, the fact is that if two nations become in- 
volved in a dispute, and one of them blocks the process of 
arbitration, it then becomes the covenant duty of both nations 
to refer the dispute to the Executive Council of nine nations, 
dominated by five. 

I pass for the moment over the contingency in which the 
Assembly of Nations may have a voice in the decision and 
limit myself to the cases in which the Council as a body 
must pass upon the question involved. 

Now, I am not discussing the question whether it is wise or 
unwise to provide that questions shall be decided by narrow 
majorities or by large majorities. That is a question of detail. 
It is not a question of principle. I wish to point out to you 
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the thing which my friend, the Senator, and the other close 
reasoners, have failed to note, and which some of us impas- 
sioned orators think it highly important to observe, which is this 
— that when you pass from the unanimity of diplomatic con- 
ference to' the method of control of minorities by majorities, 
you have passed from the domain of international diplomacy 
into international government. A diplomatic conference aims 
at unanimity. If the conferees are not unanimous, the con- 
ference adjourns. The instant it becomes possible for part 
of a group to bind the rest, whether it be a large or small 
majority, you have crossed the dividing line, and you have 
cut loose from one great way of settling human disputes and 
you are launching yourself upon the wide sea of majority 
control of minorities. 

This is a serious business. We must not spar for points, 
or anything of that sort. Let us see if we cannot focus our 
minds upon the real question and then make up our minds 
what we are going to do about it. If I ever said an honest 
thing in my life, it is when I say that the decision of the Ameri- 
can people upon this and other great questions will be the best 
and wisest decision and that all we need insist upon is that 
they must understand what the question is which they are 
going to decide. 

Now, let us imagine some specific case of dispute. You can- 
not mention particular nations without seeming to give of- 
fense. That is far from my desire. Let us suppose for a 
moment that a dispute has arisen between the United States 
and Japan ; that the question is whether or not we shall change 
our restrictions upon immigration in accordance with the na- 
tural wish of our Japanese brothers. To Japan's protest we 
reply that it is a matter of domestic concern. " That ends it ! " 
says the Senator. Well, how about that ? The article to which 
he refers provides that the jurisdiction of the League shall not 
extend to a matter which, according to the contention of one 
of the parties, is found by the Council on settled principles 
of international law to be a matter of purely domestic concern. 
Observe that the Council has jurisdiction not merely to decide 
the ultimate question, but the preliminary question whether 
the one before the Council is something that falls within 
its jurisdiction. Moreover, there is no principle of inter- 
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national law settled or unsettled, which enables you to decide a 
question of fact ; and it is a question of fact in a particular case 
whether a matter is of purely domestic concern or whether it 
is not. In a case of restricted immigration, from the point of 
view of the nation that is doing the excluding, it seems per- 
fectly obvious that it is a matter of purely domestic concern ; 
but from the point of view of the Mikado, whose subjects are 
being excluded, it is an international matter of great impor- 
tance. You do not have to impute lack of intelligence or per- 
versity, or any other undesirable quality, to the Council in 
order to imagine that they might well decide that a question 
of immigration is not at all a question of purely domestic 
concern, but one which they should proceed to decide upon its 
merits. Precisely the same thing is true with respect to ques- 
tions affecting economic policy. I will gladly meet the Senator 
any time he wants, either in private or in public, and under- 
take to satisfy any fair-minded man present at the interview 
that the Council, in every one of those cases, has jurisdiction 
to settle not only the ultimate question on its merits, but the 
preliminary question whether its jurisdiction shall extend to 
the question under consideration. 

Now, all this is very serious. Why? This question has 
arisen, and it goes to the Council, and the Council decides in 
favor of one of the disputants — it does not make any difference 
which for our present purpose. How does it decide it? Why, 
it may decide it by a five to four vote. What happens then? 
Nothing. The Covenant provides that each nation in that 
event may do as it shall be advised. That means fight It is a 
perfectly ineffective document as respects what happens if there 
is not unanimity in the Council. The one good thing that 
there is, is that which is characteristic rather of a league of the 
first type than of the second — and that is the provision for a 
•cooling-off period of three months before resort can be had 
to force. But suppose the Council votes by seven to two, 
subtracting in that case Japan and the United States, because 
they are parties to the controversy. If seven votes in Council 
are cast in favor of one party or the other, each is bound. I 
do not say it is wrong that we should be bound, but I want you 
to know that we are bound. We are bound because we cove- 
nant that the nation against which the decision of the Council 
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goes by a seven to two vote will not go to war against the 
other nation in whose favor the Council has decided, that other 
nation having, of course, accepted the decree made in its favor. 
Don't be misled. It is very cleverly drafted. It is not phrased 
as if it was an exercise of the power of the Council. It is 
phrased in the form of the covenant of the party. The Coun- 
cil makes the decision. " Well," asks the Senator, " what do 
you want councils for but to make decisions? Could there 
be anything more delightful and peacemaking than that the 
Council should sit and make a decision and then adjourn ? No 
harm in that, surely." What about the position of the nation, 
against whom they have decided? It has covenanted that 
under no circumstances will it resort to force as against the 
nation in whose favor the decision has gone. The unsuccess- 
ful disputant must acquiesce or break its covenant. 

Now, my friends, right in the center of the discussion of 
these questions growing out of the league, there is a great, big 
moral question which some of our friends seem to overlook. 
As good a man and as wise a man as Mr. Taft has declared 
time and again (if he is correctly reported) that we must not 
take these covenant obligations too seriously. After we have 
covenanted and after the inexorable logic of the situation re- 
quires that we shall live up to the obligations of the covenant, 
it must, in the last analysis, (he tells us), be open to the 
Congress of the United States to repudiate the commitment 
of our representative and refuse to do the thing which logic 
and fairness call upon us to do. 

Now, I do not deal as much in adjectives as some do. I 
think nouns are more effective. But that is the contention. 
You will pass upon it and decide whether or not it is the kind 
of contention which is likely to meet the acceptance of the 
American public when they understand what it means. It is 
equally true, under our own system of government, that after 
the Supreme Court has made a decree, it is up to the execu- 
tive to see that that decree is carried into effect. Once in 
history, a President — I will not mention his political party — a 
President said in anger (referring to the great Chief Justice) 
— "John Marshall has issued the writ: let him enforce it if 
he can." Such an utterance brings about a collision between 
the departments of government, which is not creditable to the 
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organization. Think of such a situation in the case of the 
League. The covenant is that we will not resort to force. 
The decision has gone against us. We must either stand 
bound by the decision to which we have subjected ourselves 
in a vital matter or we must say " We cannot stand it — we 
cannot stand it! This was not the kind of a case that this 
document was ever intended to deal with. We shall accord- 
ingly break our covenant!" If we do this, against us there 
will be turned not merely the moral scorn of the world, but 
the material force of the League. 

It is perfectly true, as the Senator says, that no power on 
earth but ourselves can make us send our sons to fight abroad. 
But the point is that we won't let them stay at home if we 
assume this obligation and take it seriously ; and there can be 
no manner of doubt that the thing which we are required to 
do by the Covenant is, in certain contingencies, to send them 
abroad to take part in a fight without an opportunity to decide 
on which side they will range themselves. 

The Senator refers to Article X — all Senators know every- 
thing that is in the Senate files — and, therefore, he must know 
the history of that article. Some years ago, President Wilson 
made a speech at Atlanta, in which he explained what a great 
thing it would be if all the nations of the Western Hemisphere 
should reciprocally guarantee one another's political independ- 
ence and territorial integrity. The idea seemed so good to 
him that a treaty was drafted and sent informally to the 
Senate and passed around to see what impression it made upon 
the international lawyers in that body. It was unanimously 
repudiated as an impossible proposition. It was pointed out 
that there were situations in South America, notably as 
between Chile and Peru, which would be affected by any such 
provision in such a way that you would be repressing the 
national craving for independence, or for the reunion of a 
South American Alsace to a mother France, — that you would 
be repressing that craving, — that you would be putting a 
straight- jacket on some of the weaker nations of the southern 
hemisphere in the interest of the stronger. The thing was 
never pressed. It was withdrawn. It reappears as Article X 
of the League of Nations, and is now made applicable to the 
whole world. 
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Next you are seriously told that Article X and 
Article XXI are nothing more than the extension of the 
Monroe Doctrine to the whole world. Article XXI first 
misdescribes the Monroe Doctrine. The Senator is quite right 
in saying that if you want to call a thing that is not a regional 
understanding, a regional understanding for the purposes 
of the document, that goes. And so it does. That is a mere 
matter of description ; and it does not make much difference 
whether it is accurate or not. But the point is that Article XXI 
provides that regional understandings " like the Monroe Doc- 
trine " shall not have their validity impaired if they tend to 
maintain the peace of the world. Who decides ? The Council. 
The Monroe Doctrine was not intended to promote the peace 
of the world. It was an announcement by the United States 
that certain words spoken to us would be fighting words. 
It was an announcement that under certain circumstances the 
best interests of the country may require that there should be 
a fight; and that all the world should take notice of the fact. 
The Monroe Doctrine is no more preserved by Article XXI 
than it is by any other article in the Treaty. A case under 
the Monroe Doctrine goes to the Council for decision just the 
way the immigration question goes, just the way the tariff 
question goes, just the way the coastwise trade question goes, 
just the way the Panama Canal question goes, just the way 
that every question goes which has two ends to it and is re- 
garded by one party as being a matter of domestic concern, 
and by the other as a matter of international concern ; and the 
Council may decide the merits of the question by a vote of 
seven to two ; and the nation against which it decides is bound. 

My friends, let us not be deceived by words. If you want 
this thing, take it; but take it with your eyes open. This 
thing is not an international council of conciliation. It is 
just as shrewd a corporate voting trust, perpetual in its char- 
acter, as a Philadelphia lawyer ever put into the middle of a 
reorganization agreement. It is an offensive and defensive 
political alliance, contrived to place forever in the hands of a 
dominant group of great powers the control of international 
affairs. 

I am pointing out to you that we are talking about a prin- 
ciple. The gentleman may say that if we are wrong, we 
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ought to be willing to take our medicine. If seven nations 
can be found to say we are wrong, we ought to be ready to 
admit our wrongness. That is not wise constitution making. 
When the issue arises people do not see rights and wrongs 
the same way. Where your adjudicating body is not a judicial 
body but an executive body, it is bound to decide the question 
on the expediency of the moment, and according to the political 
considerations that affect the nations which the councillors rep- 
resent. Don't forget that. We have here an international 
voting trust of nine nations, dominated by five. It has power 
to decide by a seven to two vote any question affecting the 
peace of the world which may be referred to it, and the party 
against whom it decides is bound by the decision. If the 
Council itself refers it to the Assembly of Nations, or if either 
of the disputants refers the case in the first instance to the 
Assembly of Nations, you are likewise bound if, in addition 
to the seven votes in Council, a majority of the remaining 
thirty-six nations, — that is, nineteen, vote with the Council. 
That is very interesting. Did you notice that in the original 
Covenant, unanimity in the body of delegates was required, 
saving for the parties in controversy? When they produced 
the last amended draft, the inevitable tendency toward cen- 
tralization had already begun to work even while the Peace 
Conference was in session, and they accordingly substituted, 
in this second draft, majority action in the Assembly of Na- 
tions. It is, therefore, no longer a question of thirty-six 
nations voting outside the Council; it is nineteen out of the 
thirty-six; and of those nineteen, Great Britain (in addition 
to her imperial vote in Council) has five votes. Fourteen votes 
is precisely equal to those which the South American Republics 
would be likely to cast with Great Britain on any question 
affecting trade relationships and some of the other questions 
that I have referred to. 

This is a league of the second type, which operates by 
delegating to a central organization the power to decide great 
international questions in great emergencies and to bind 
member-states by the decision. Now if you are of opinion 
that we should have a league of that type, let me give my 
reason for declaring this to be a very poor specimen of its type. 

In the last analysis, every nation must place its reliance 
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either upon a legislature or upon a court or upon the executive. 
England trusts Parliament. They have worked out a system 
of individual and constitutional liberty, the equal of anything 
the world has ever seen. We have pinned our faith upon a 
court. The secret of the success of our constitutional ex- 
periment is that sentence in the Constitution which vests the 
judicial power of the United States in the Supreme Court. 
When our friends take as an analogy the success of the Con- 
stitution of the United States, I ask you to consider what 
would have been the success of our experiment if, instead of 
vesting the judicial power in the Supreme Court, the Con- 
stitution had vested it in the President and his Cabinet? The 
nation which trusts the executive rather than the legislature 
or the judiciary always ends in tyranny. Kaiserism is noth- 
ing but the executive raised to the «th power. The Kaiser 
had a little legislature, the Reichstag, and he had a little 
court. This covenant contains a provision that the inter- 
national voting trust, when it gets ready, may create a court 
but only with jurisdiction to decide those questions which both 
disputants choose to submit. 

The point I wish to make in closing is this : That if you are 
going to build the United States into the structure of a larger 
governmental concern, for God's sake, take account of our 
American constitutional experience, and do not subject the 
world to executive control, or subordinate to the executive 
not only the legislative but the judicial function. It is an 
awful thing to contemplate nine people sitting over yonder — 
eight unknown Europeans and perhaps one unknown American 
deciding not merely questions that are properly executive, but 
questions that are properly legislative, and questions that are 
properly judicial. It is perpetuating for all time, the kind 
of governmental control over international affairs which we 
tolerated for the period of the war when we said to the Presi- 
dent and his Cabinet, " Take over the railroads and the tele- 
graphs and cables and food control, and fuel control, and price 
fixing, and all the rest of it." It is in war-time that the execu- 
tive shows itself to be the strong arm of government in an 
emergency. But do not, under the influence of the war spirit 
and the impassioned eloquence of the adherents of this cove- 
nant, allow yourselves to be betrayed into confiding to execu- 
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tive authority, and for all time, the things which are essential 
to liberty. 

There never was a time when American citizens were called 
upon to perform a more important duty in the way of inde- 
pendent thinking and analysis than to-day. Ordinarily when 
the commissioner comes back from conference with his treaty, 
he brings it to the White House and lays it upon the table; 
and there the Chief Executive subjects it to calm and unim- 
passioned judicial review. He calls the Senate in to advise, 
and between them they get the document into a form com- 
patible with the interests of the people of the United States. 
I have not a word to say about the wisdom or unwisdom of 
the President's going abroad. I merely wish to point to the 
fact that when the President returns from the superheated 
atmosphere of conference, with a document to which he is 
committed by official action, and when he lays it upon the table 
in the Executive Mansion, he finds the chair of the Chief 
Executive empty. It is not a question whether it ought to be 
empty, but the fact is, that it is empty. It is perfectly certain 
under these circumstances that the document will not be 
amended by the Chief Executive. It is perfectly certain that 
this document will not be amended except by the Senate, and 
it is perfectly certain that it cannot be amended by the Senate 
as long as attempts are made to start backfires behind the 
senators, and so prevent them from exercising sound legis- 
lative discretion respecting the form in which the document 
shall pass. 

You have a great responsibility. You must keep the boat 
from rocking. Hold public opinion so far in suspense as to 
give the Senate an unhurried chance to decide the question 
which it is its constitutional duty to decide. The situation is 
much the same as if a case of grave importance were pending 
in a lower court and the chief justice were to step down from 
the supreme bench and take the decision out of the hands of 
the judge and decide it, and were then to hurry back to the 
Supreme Court in time to hear the appeal from his own de- 
cision. And unless an invitation is given by the President to 
the Senate to give unhurried consideration and unhampered 
discussion to this vitally important document, it will be 
exactly as if the chief justice not only heard the appeal from 
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his own decision, but refused to invite his colleagues on the 
court to share his responsibility. 

What I say to you I say in all seriousness. I am not in 
public life. I have never held public office and I hope I 
never shall. I have no political ambitions. I am a private 
citizen like yourselves; but I am deeply concerned to do my 
little to see that this question is perfectly understood by the 
American people. And I assert, without using a word that I 
do not mean, that any man who, under present circumstances, 
encourages popular clamor or brings to bear executive pressure 
to interfere with unhurried consideration by the Senate is more 
eager to obtain a constitution for the world than to safeguard 
the constitutional liberty of this Republic. 
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